To: Members of the Williston Selectboard
From: David Yandell and Stuart Meyer
Date: January 7, 2020

RE: Draft Noise Ordinance Provisions for NCSC Special Events

At the November 19 public hearing, a number of Williston residents affected by shooting noise from
NCSC raised concerns about the proposed revisions to Williston’s Noise Ordinance. We appreciate your
consideration of our thoughts, and hope the following is helpful.

Briefly, our concerns are:

- Weekend Shooting: NCSC already shoots every Sunday all year long. With inclusion of 16 or more
additional ‘special events’ each year, the proposed noise ordinance language would allow NCSC to
schedule shooting events during every single Saturday during prime summer months of May-August. If
the draft language were adopted, neighbors could be subjected to shooting noise all weekend, every
weekend, during the whole summer. This would represent a drastic escalation of the level of shooting
over the 2006 standard.

- Neighbor’s Right to Plan Their Own Events: The proposed ordinance would make it impossible for
neighbors to plan private events that would be free from shooting noise (weddings, memorials, etc.) on
even a single summer weekend day. NCSC has a record of being unresponsive when neighbors have

asked for this consideration. A specific example was presented that—when contacted directly by a
neighbor to inquire about a specific date, in order to try to plan a wedding—NCSC failed to return
numerous repeated email and phone inquiries as to whether there would be shooting on that date.
Neighbors believe they, too, should have a right to plan summer weekend events in advance that are free

from nuisance noise.

- The proposed ordinance would be unenforceable: The 2017 Vermont Supreme Court Decision agreed
that Williston may continue to enforce a town noise ordinance in regard to NCSC activity, but that it
cannot restrict NCSC beyond a ‘baseline’ of shooting activity that occurred in 2006. The court’s language
does not provide guidance on how to do that, and neither the court decision nor the proposed noise
ordinance language defines what this 2006 baseline’ means beyond a specific number of events (in the
proposed ordinance, a rolling average of 16/year, with no more than 20 and a provision for carryforward
of unused events). The language proposed would make it impossible to determine whether NCSC is in

violation of the noise ordinance until the last day of the calendar year, making it impossible to enforce

except as a ‘lookback’. Retrospective enforcement to limit an ongoing nuisance activity will provide no

relief to those adversely affected by the noise at the time it is occurring.

We recognize that the 2017 Vermont Supreme Court decision substantially restricts the town’s ability to
protect Williston’s residents from nuisance noise by limiting NCSC's schedule ‘beyond historical
operation. . . using the May 2006 baseline..”. The historical standard the Court refers to has never
included subjecting neighbors to noise during every single weekend day during all summer months. We
believe it is both reasonable and prudent, given the contentious and litigious relationship NCSC has had



Page |2

with both the town and with its neighbors, to ensure that any amendment to the proposed noise
ordinance language provides neighbors at least some weekend days during all summer months on which
private events can be planned in advance, and which will be predictably free from nuisance noise. The
proposed language fails to do this. Because NCSC’s activities represent a nonconforming use in our
zoning bylaws and have a major nuisance noise impact on hundreds of Williston residents and
taxpayers, we respectfully request that the Selectboard make every effort to limit nuisance noise impact
to the fullest extent allowed by the 2017 court decision. This will clarify expectations on both sides, limit
conflicts, and hopefully limit further litigation.

We believe the following to be prerequisites to any agreement that protects residents while not
limiting NCSC’s shooting activities beyond the historical 2006 standard the court has adopted as a
baseline. We propose:

1) According to records provided by NCSC to the Town, the 2006 baseline of discharge was far lower than
what is currently proposed for the agreement. For example, we know that during the baseline period
NCSC instituted monthly Thursday “Trap Doubles” events even though it is unclear how many such
events actually occurred. The NCSC newsletter provides additional detail that these were two-hour
events from 5pm — 7pm (it’s obvious that these were not to be year-round due to darkness; another
NCSC newsletter similarly indicated that even Wednesday sessions were limited to April to October).
NCSC should not be able to count these as justifying full-day Saturday events. Likewise, virtually all of
the other special events in the year leading up to the statute’s effective date of May 22, 2006 were 4H
events. Again, the level of discharge from a 4H event is likely far lower than that of a competitive event
or corporate outing. The recent NCSC correspondence says, with respect to scheduling their events, that
“no such limitation existed in and around 2006,” but that is not relevant to the standard put forth by the
Supreme Court. Footnote 2 of the Court’s decision makes clear that it is the actual level of discharge in
2006 that matters, not whether there was or was not any scheduling limitation in place at the time.
Therefore, NCSC should not be permitted any further level of discharge than they can actually establish
based on their documentation from the time leading up to May 22, 2006. Notably, about two thirds of
the special events records NCSC provided to the Town were of events post-dating the effective date of
the statute, which cannot be considered per the Court’s decision. It also bears noting that for the
relevant period (May 23, 2005 — May 22, 2006) NCSC did not have ANY summer Saturday special events .

2) There is no reason to allow NCSC to “bank” unused event days in one category (whether time of day,

day of week, or year-to-year) for use in another, and there is nothing in the Supreme Court decision that

compels it. Doing so could result in a situation in which bad weather, which limits outdoor enjoyment for
everyone, means that good weather following could be constantly disrupted by NCSC noise.

3) It is far better for the residents for the Town to not enter into any agreement whatsoever than to enter
into an agreement that allows for expanded discharge from the NCSC facility. This is true not only for
noise reasons but for the increased environmental risk as highlighted by the State Department of
Environmental Conservation letter of December 2, 2019 that specifically called for land use restrictions
due to extensive soil, surface water, and groundwater contamination at the site and on neighboring
properties, including potentially in the Porterwood community.
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Comments:

A. NCSC'’s letter dated Jan. 2, 2020, dismissed their neighbors’ concern of ‘monopolization’ of Saturdays
by stating that it “...has never occurred...”, and thereby no noise ordinance language is needed to
prevent it. The neighbors strongly disagree that no language is needed to prevent this in the future. By

NCSC’s own admission--and neighbors agree—there has never been, by any historical standard, a time
when NCSC shot on every Saturday all summer or anything even close to that. Summer Saturday events
have been limited. We believe that NCSC needs to establish, by its own contemporaneous documents,
how many summer Saturday events took place in 2006, and use of that number would by definition
accord with keeping NCSC discharge at the 2006 level.

B. NCSC’s ‘freedom of choice’ to schedule Saturday events is simply not something that the Supreme
Court ruling compels. As Mr. Otty stated in the November 19 hearing, opportunities to plan/host special
events at NCSC sometimes come up only a few days or weeks in advance, and this reason was given as
to why it can be difficult for NCSC to provide neighbors with an accurate advance calendar. We
understand that, but it only addresses NCSC’s concerns and not those of Town residents. The purpose
of a noise ordinance is to clarify and protect the expectations and allowances for both the noisemaker
and those adversely affected by nuisance noise, and by not demanding that NCSC is held to a rigid
standard the draft language is significantly more protective of the interests of the noisemaker than of
nearby Williston residents.

C. The provision for 48-hour notification of special events should be communicated to the publicin a
way that allows neighbors reliable 48-hour notice of planned events. This should be done through both
the town website and NCSC’s website. Any special shooting events that occur without this 48 hour
public notification should be considered an enforceable violation of the ordinance. This requirement of
giving public notice in no way limits NCSC’s shooting activity, but simply protects the rights of neighbors
to know when permitted nuisance noise will occur.

Thank you for your consideration of our thoughts and comments. We appreciate that this has been a
complex and contentious issue, and appreciate the many hours that town staff and selectboard
members have already spent in efforts to resolve it.



