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Williston Development Review Board – December 11, 2018 
DP 19-09, Howard Subdivision, Pre - Application Review 

 
Staff Notes 

 
Application No: DP 19-09 Name: Howard 3-lot subdivision 
Tax Parcel #: 23:026:051 Property Address: 700 Butternut Rd 

Zoning District: Agricultural Rural Residential 
Zoning District (ARZD) 

Total Acres: 121.79 

 
 
Overview  
This is a request for pre-application review for a proposed three-lot residential subdivision of a 121.79 
acre parcel. The parcel is located at 700 Butternut Rd in the ARZD.  The property is currently developed 
with one accessory structure, but has no dwellings. The applicant is proposing to subdivide the single lot 
into two single-family home lots sized at between 12 and 12.3 acres. The applicant is proposing to set 
aside 97.47 acres as protected open space. 
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Project History 
The subject parcel south of Butternut Rd has existed since before 1990, except a Boundary Line 
Adjustment as noted below has changed the parcel size and configuration. The applicant also owns a 4.76 
acre parcel to the north of Butternut Rd, which is developed with a single family dwelling. Development 
on these parcels is governed by the rule related to split parcels: 
 

12.1.3.1 Split Parcels. Where a parcel is split by a public road right-of-way or a railroad right-of-
way it will be treated as two parcels for the purposes of this bylaw.  

 
Therefore, any development affecting the parcel south of Butternut Road is independent of the parcel 
north of Butternut Road.   
 
The DRB reviewed a Preapplication for a Boundary Line Adjustment (BLA) affecting two other parcels 
north of Butternut Rd. owned by Ross and Gary Howard on June 25, 2013, and a Discretionary Permit 
application for the same on August 13, 2013. On April 4, 2018 the DRB reviewed a Discretionary Permit 
for a BLA that resulted in the parcel now proposed for subdivision. 

 
1) Use:  
The proposed subdivision will be for the purpose of adding 1 new dwelling unit to the parcel, 1 dwelling 
unit being allowed by right. Single and two-family dwelling units are an allowed use in the ARZD.  
 
2) Residential Density: 
The applicant is proposing a subdivision which will result in two dwelling units on 121.79 acres of land, 
where the maximum allowed residential density in the zone is one dwelling unit per 80,000 square feet 
(1.84 acres). The Williston Development Bylaw (WDB) Chapter 19 Density does require that lands with 
wetlands, wetland buffers, and slopes in excess of 30% be taken out of that density calculation, and that 
lands with slopes between 15 and 29.9% be calculated at a reduced density of one dwelling unit per ten 
acres.  
 
Staff has conducted a constraints analysis, shown as follows: 
 

Constraint Acres Allowable density/Acre Allowable 
Dwelling Units 

Wetlands and buffers 4.14 0 Dwelling units/Acre 0 
slopes 30% and greater 9.75 0 Dwelling units/Acre 0 
slopes 15-29.9% 43.70 ARZD: 1 Dwelling unit/10 acres 4.37 
unconstrained 64.2 ARZD:  1 Dwelling unit/ 1.83 acres 34.89 
Totals 121.79 n/a 39.26 

 
Because WDB 19.1.3.3 requires rounding down to the nearest whole number when determining 
residential potential, the maximum number of dwellings allowed on the parent parcel is thirty-nine (39). 
The applicant has proposed 2 units. The calculated acreage of wetlands is a rough approximation; any 
additional Class II wetlands or wetland buffers present on the parcel would reduce the amount of the 
parcel available for the purposes of calculating density, but would not likely affect the current proposed 
density. 
 
3) Open Space: 

FINDINGS OF FACT  
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As a subdivision of a parcel of land 10.5 acres or greater, WDB 31.7 Open Space Development requires 
this project to set aside a minimum of 75% of the area of the parent parcel as permanently-protected open 
space. A new requirement as of May 18, 2018 is that the open space must be platted as a separate lot 
(WDB 31.7.7). The open space must include steep slopes, wetland areas and setbacks, and any other 
resources required to be protected under WDB 27. The applicant’s proposed 97.4 acres of open space, 
shown as Lot 3 on the site plan, meets the 75% requirement. All slopes in excess of 30% and all 
watershed protection buffers are within the open space, as required by WDB 31.7.2.5. 
 
WDB Chapter 31 has provisions for contiguity of open space, as follows: 
 

31.7.3 Must the protected open space be contiguous? Yes. The protected open space must be 
contiguous, except as provided here. It must also be contiguous with any open space on adjoining 
lots or parcels that is currently protected, or is identified for protection in the Town Plan. The 
DRB may allow exceptions to this standard where: 

31.7.3.1 … a small area that is isolated from the rest of the open space on the site is 
within a watershed protection buffer required by Chapter 29 of this bylaw; or 
 
31.7.3.2 … the only home sites that comply with the standards of this chapter are 
adjacent to protected open space on an adjoining lot or parcel.  
 

31.7.4 How is contiguity defined? Contiguous open space is generally defined as an area of forest 
and/or other natural community that is unfragmented by development and remains in a natural 
state. In establishing standards for contiguity, the Conservation Commission and DRB will 
consider the context of the proposed development, including the type and relative value of 
resources as identified in WDB 27, 28, and 29 to be protected, and the configuration of open 
space that will best ensure the protection of those resources. 
 

The configuration of open space in this proposal is not contiguous with an abutting conserved parcel to 
the east. Rather, the proposed development Lot 1 abuts this conserved parcel. The Williston Conservation 
Commission discussed this at length and drafted a recommendation intended to preserve contiguity of 
open space without putting an undue burden on the landowner, as follows:  
 

“In order to promote open space contiguity across adjacent parcels, a deed restriction should be 
drafted for Lot 1 that protects a 200-foot wide forested corridor along its eastern boundary, where 
accepted forestry practices would be allowed but development and/or clear-cutting would not be 
allowed.”  
 

Upon further consideration, staff has concerns about this recommendation. It is staff’s opinion that the 
proposed project may be considered exempt from the contiguity requirement based on the provision of 
WDB 31.7.3.2 stated above. Staff notes that the parent parcel is heavily constrained by steep slopes, with 
the exception of the proposed development lots. Staff also notes that the area proposed for Lot 1 is not 
designated as Wildlife Corridor on the Significant Wildlife Habitat Official Map, adopted as part of WDB 
27; thus, requiring a deed restriction on this lot simply for the purpose of ensuring contiguity with 
adjacent conserved land may do little to promote functional habitat connectivity. The Habitat Disturbance 
Assessment required as part of Discretionary Permit application submittal can address this point 
specifically if necessary.  
 
The proposed open space contains an existing accessory structure, presumably used in support of 
agriculture. Agriculture is an allowed use of open space. 
 
4) Access: 
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Access to all three lots will utilize a 50ft right-of-way over abutting parcel 23:26:61 and Lot 3 will utilize 
a proposed 60ft wide easement over Lots 1 and 2. The applicant will need to provide documentation of 
legal means of access as part of an application for Discretionary Permit.  
 
WDB 13 allows up to five dwelling units on a shared driveway. WDB 13.2.6 provides additional 
standards for residential driveways serving multiple dwellings, including the requirement for grade not to 
exceed 10%. The Williston Department of Public Works has additional standards for private driveways 
and private streets that must be satisfied.  
 
WDB 31.3.6 requires that parcels have a minimum 40 feet of frontage on a public or private road or drive 
for all new lots. The proposed lot configuration appears to meet this requirement. 
  
5) Traffic: 
Permits for new single family homes will have to be accompanied by impact fees including traffic impact 
fees. Pre-application is also the stage of review where the DRB may ask for a traffic impact study if they 
so desire. Staff notes that in Williston, two additional single family units would produce 2.02 new PM 
peak hour trip-ends. Staff does not recommend that the DRB request a traffic study for this project.  
 
6) Landscaping and Setbacks: 
WDB Chapter 31 establishes minimum dimensional setbacks in the ARZD as follows:  
 
Front setback from ROW (Town highway) 50 feet 
Front setback from private road 25 feet 
Side setback See Chapter 23, if N/A 15 feet 
Rear setback See Chapter 23, if N/A 15 feet 
 
Required setbacks must be landscaped as a Type I, III, or IV buffer, as required by Chapter 23 of this 
bylaw. On large lots in the ARZD, existing vegetation is typically utilized for landscape buffers. Access 
drives, roads, pedestrian ways, underground utility lines, and where such lines are permitted, overhead 
utility lines, may cross required setbacks at a right angle (±10°). Pedestrian ways may also run parallel to 
and within a required setback. Parking and loading areas may not be placed within required setbacks. 
 
The applicant has not shown proposed building envelopes on the site plan. Building envelopes must 
conform to the setback requirements shown above. 
 
7) Home Sites: 
WDB 31.8.1 states that homes sites must be shown within that portion of a proposed open space 
development (25% or less) where development will be permitted, and that designated home sites may not 
exceed a one-half acre clearing limit. WDB 31.9 states other requirements for home sites, including 
providing adequate wastewater treatment, adequate water supply, and safe road access. WDB 31.9.6 
states that where possible, homes and accessory buildings shall be effectively screened from view from 
public ways by existing woodland or forest vegetation or the terrain. 
 
8) Water & Wastewater: 
The applicant proposes a private well and septic system. System design and state permits are not 
required at the pre-application review phase. The applicant will need to show the location of any on-
site wastewater disposal systems and provide a state Water and Waste Water Discharge permit as part 
of an application for Discretionary Permit. 
 
9) Wetlands, Waterways, and Conservation Areas: The subject parcel is within a Significant 
Wildlife Habitat Area (SWHA) due to its designation as both Core Habitat and Wildlife Travel 
Corridor on the Significant Wildlife Habitat Official Map, adopted as part of WDB 27. WDB 27.5.7 
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requires that a Habitat Disturbance Assessment (HDA) be prepared by a qualified wildlife biologist 
and submitted by the applicant as part of a discretionary permit application. The project area is within a 
Secondary Foreground viewshed area as identified in the Visual Assessment Official Map. WDB 27.9 
directs the DRB to consider viewshed impacts to this viewshed and apply conditions of approval to 
mitigate those impacts as a part of its review of this project.  
 
The proposed development is not anticipated to disturb any land within the watershed protection 
buffer. Because the project area contains steep slopes, particularly in the area proposed for an access 
driveway, the proposed project is considered a high risk development. As indicated by WDB 29.3.1, 
for high risk developments the discretionary permit application shall be accompanied by a 
professionally-prepared runoff and erosion control plan that shows how compliance with the 
performance standards of WDB 29.5 will be attained both during the construction of the proposed 
development and the continuing use of the site. 
 
There are state mapped Class 2 wetlands on the subject parcel. WDB 29.8.1 states that a wetlands 
delineation prepared by a professional wetlands scientist in accord with the current guidelines of the 
Army Corps of Engineers must accompany all applications for discretionary permits for development 
on sites where wetlands are known or suspected to exist. Staff recommends a delineation be required 
only for wetlands located within or in close proximity to development lots. 
 
10) Trail Easement: There is a desired primitive trail shown on the property in Map 17 of the 
Williston Comprehensive Plan. The Williston Conservation Commission discussed a possible trail 
easement with the applicant, and the applicant indicated his willingness to provide a trail easement 
along a mutually desired alignment to be determined and shown on the site plan as part of an 
application for Discretionary Permit. The applicant stated a desire to continue to allow hunting on his 
property and requested the town erect signage if and when a trail is built, notifying trail users of the 
presence of hunters. Building paths and trails is one of the scoring criteria in Growth Management. 
 
11) Growth Management: 
WDB 11.2.2.1 states that one dwelling may be constructed on any undeveloped parcel that was, and has 
continued to be, in separate ownership since the town adopted its first growth management system in 
1990. Since there is no record of subdivision of the subject parcel since 1990, the growth management 
exemption applies. Thus, the applicant retains the right for one dwelling unit and, if so authorized, will 
proceed with a residential growth management allocation request for one additional dwelling unit.  
 
Residential growth management allocation is a competitive process. To obtain residential growth 
management allocation without obtaining an exemption, a project must receive a minimum score of 30 
points. More information about the Growth Management scoring criteria can be found in WDB Chapter 
11, and staff can provide guidance to applicants who have questions about the Growth Management 

criteria. 
 
Review by other Boards and Town Departments: 
Williston’s Police, Fire, and Public Works departments reviewed the project. The Police and Fire 
Departments had no comments at this time. The Department of Public Works submitted the attached 
comments dated November 19, 2018 regarding the Public Works Standard Specifications and 
requirements for Certificate of Occupancy. The DPW requested the applicant provide a response to the 
following:  
 

1. The Public works minimum ROW is 64 feet 

COMMENTS AND RECOMMENDED ACTION 
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2. Access review will be required if there is further development of Lot 3 
 
Staff recommends the applicant meet with the Director of Public Works to clarify the requirements for the 
proposed access driveway, prior to submitting an application for a Discretionary Permit. 
 
This proposal was also reviewed by the Williston Conservation Commission (WCC), and their 
recommendations (attached) are as follows:  
 

1. A Habitat Disturbance Assessment (HDA) should be prepared by a qualified wildlife biologist 
and submitted by the applicant as part of a Discretionary Permit application. 

 
2. The protected open space must be platted as a separate lot, in conformance with WDB 31.7.7.  

 
3. In order to promote open space contiguity across adjacent parcels, a deed restriction should be 

drafted for Lot 1 that protects a 200-foot wide forested corridor along its eastern boundary, where 
accepted forestry practices would be allowed but development and/or clear-cutting would not be 
allowed. 

   
4. The applicant should submit a draft trail easement as part of an application for Discretionary 

Permit, working with the Conservation Commission to determine a desired alignment. 
 

5. Within lots proposed for development, where there are known wetlands or where they are 
suspected to exist, the applicant is required to have a wetlands delineation prepared by a 
professional wetlands scientist in accord with the current guidelines of the Army Corps of 
Engineers, to be submitted as part of an application for a Discretionary Permit. 
 

6. The Discretionary Permit application shall be accompanied by a professionally-prepared runoff 
and erosion control plan that shows how compliance with the performance standards of WDB 
29.5 will be attained both during the construction of the proposed development and the 
continuing use of the site.  

 
As discussed previously, recommendation #3 was drafted with the intent to preserve contiguity of open 
space. It is staff’s opinion that this recommendation may not, in fact, effectively protect the resources of 
highest value. Staff proposes instead that the Habitat Disturbance Assessment required at time of 
Discretionary Permit application submittal address the contiguity standard. With the exception of 
Recommendation #3 above, staff proposes the DRB adopt Town Department and Board 
recommendations as DRB recommendations moving forward.  
 
Recommended Action: 
Staff recommends that the DRB authorize the applicant to proceed to Growth Management Review in 
March 2019. Below are Preapplication recommendations for the DRB to consider. 
 
Recommendations: 

 
1. A Habitat Disturbance Assessment (HDA) should be prepared by a qualified wildlife biologist 

and submitted by the applicant as part of a Discretionary Permit application. 
 

2. The protected open space must be platted as a separate lot, in conformance with WDB 31.7.7. 
The applicant should submit a draft trail easement as part of an application for Discretionary 
Permit, working with the Conservation Commission to determine a desired alignment. 
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3. Within lots proposed for development, where there are known wetlands or where they are 
suspected to exist, the applicant is required to have a wetlands delineation prepared by a 
professional wetlands scientist in accord with the current guidelines of the Army Corps of 
Engineers, to be submitted as part of an application for a Discretionary Permit. 
 

4. The Discretionary Permit application shall be accompanied by a professionally-prepared runoff 
and erosion control plan that shows how compliance with the performance standards of WDB 
29.5 will be attained both during the construction of the proposed development and the 
continuing use of the site.  

 
5. The applicant should provide a written response to the DPW Memo and should also meet with the 

Director of Public Works and Fire Department Chief to clarify potential requirements for the 
proposed development, prior to submittal of a Discretionary Permit application. 

 
6. The applicant should meet with Planning Department staff to discuss growth management scoring 

criteria of Chapter 11.  
 

 
Proposed Motion 
 

• As authorized by WDB 6.6.3, I, _________________, move that the Williston Development 
Review Board, having reviewed the application submitted and all accompanying materials, 
including the recommendations of the town’s staff and the advisory boards required to 
comment on this application by the Williston Development Bylaw, and having heard and 
duly considered the testimony presented at the public hearing of  December 11, 2018, accept 
the recommendations proposed by staff for the review of  DP 19-09, and authorize the 
applicant to proceed to Residential Growth Management Allocation.  
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